violation of Section 8(1), or (2), or (5), s is an order to cease and desist. For violation of Section 8(3), however, the penalty has run as high as a quarter of a million dollars in a single case.0 Thus file arsenal of the Board, ordinarily restricted to a sort of verbal tear gas-the cease and desist order-is, in the case of violations of Section 8(3), implemented by a financial-armor-piercing projectile-the back pay order.
To employees, also, Section 8(3) is most crucial. If a union employee is fired, laid off, locked out, or demoted, he may file charges under this subsection and be ordered reinstated with back pay. Some employees have received back pay for as long as three and a half years, 10 and they need not even look for other work to be entitled to such pay." From this point of view, Section 8(3) protects an employee's job, his living. Moreover, union officials must know, for the purposes of their strategy and tactics, what conduct will change the status of their members from striking employees entitled neither to back pay nor preferential reinstatement to the status of employees "discriminated" against, who are entitled to back pay and reinstatement. These things depend upon the construction of Section 8(3). Nor can non-union employees who do not choose to engage in collective action afford to remain, as they apparently are, uninformed as to what this subsection means. At a time when protection of minorities is much before the world, it is surprising that the function of Section 8(3) in protecting such workers has never been invoked. In a Statute which commands majority rule,'1 2 Section 8(3) alone can prevent a union clothed by the Statute with dictatorial power from giving vent to a human-enough tendency toward seeking vengeance against employees who refused to join while the union was seeking its majority. 3 For protection in situations where employer tactics directed against union members catch non-unionists in a cross-fire, Section 8(3) again is the unaffiliated employee's sole reliance.' 4 Tactically and practically, Section 8(3) appears to be the most important provision' 5 of the entire Act, as to all persons affected-em-ployers, employees, and organizers. The Board has already handled a total of 20,000 cases involving 5,000,000 workers, 1 " and approximately two-thirds of all unfair labor practice complaints filed in 1938 involved charges under Section .8 (3) .17 A pressing need exists, therefore, not only for an examination of the doctrines of "discrimination" evolved by the Labor Board, with emphasis on their revaluation in the light of the Supreme Court decisions, but also for a consideration of several important problems arising under the Act which have not as yet been adjudicated by either the Board or the courts.
I. WHAT IS THE UNFAIR LABOR PRACTICE UNDER SECTION 8(3)?
On the answer to this question hinges the employer's right to maintain discipline in the plant, now most disconcertingly vexed by uncertainty, and his right to select for discharge and hire, since the Court's decisions of February 27, 1939, protect expressly only the employer's pr6perty and contract rights. The employee's "right" to his job depends in large measure upon this definition. Perhaps the whole problem of the sitdown strike in connection with the Act could best have been settled on this issue." 8 In any event, the question seems fairly raised, since the Board, in the great preponderance of its cases, administers subsection (3) as if it read: it shall be an unfair labor practice for an employer "to discriminate because of union activity."' 9 Indeed, the Board tends to use those very words when it is not concentrating on what it obviously considers merely formal findings or discussions. 20 Actually, however, the words of the Statute are quite different.
The Statutory Wording of Section 8 (3) . Perhaps the best method, although one may suspect an unusual one, 1 of understanding the congaining process. Since this process will need progressively less protection as it becomes more widely accepted, and as unions become stronger and more experienced, subsection (5) will eventually supplant the protective subsections in importance and in impact on employers. At present, however, that is not the case.
16. NLRB MONTHLY REPORT (Feb. 1939 ) showed a cumulative total of 19,659 cases, "involving" 4,435,574 workers.
NLRB THIRD ANNUAL REPORT (1939) 28.
18. Instead of on the issue of the Board's power to order reinstatement, which was the ultimate point of decision in the Pansteel case, although the fundamental issue was the employer's right to discharge employees because of their seizure of the company's property.
19.
See infra pp. 1155 et seq. In its very first decision under the Act, In re Pennsylvania Greyhound Lines, Inc., 1 NLRB 1, 36 (1933) the Board introduced, with absolutely no explanation or reasoning, "discharge for union activity" as an additional alternative unfair labor practice to that expressed in the words of Section 8(3). REPORT (1939) 81: "The Board's construction of the scope of § 8(3) . . . briefly (is that) it forbids the employer to affect or change an employment relation because of union membership or activities." (Italics supplied).
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21. Bizarre interpretations of the Act indicate that the courts sometimes read generally rather than specifically. E.g., Union Premier Food Stores v. Retail Food Clerks, mand of the Act, is carefully to read its words in their context (italics are supplied, and the closed-shop proviso is omitted):
Section 8. It shall be an unfair labor practice for an employer:
(1) To interfere with, restrain, or coerce employees in the exercise of the rights guaranteed in Section 7.
(2) To dominate or interfere with the formation or administration of any labor organization or contribute financial or other support to it: . . . [the grievance proviso follows]. (4) To discharge or otherwise discriminate against'an employee because he has filed or given testimony under this Act.
(5) To refuse to bargain collectively with the representatives of his employees, subject to the provisions of Section 9(a).
First, to meet the argument that there is no substantial difference between the way the Board interprets subsection (3) and the way Congress wrote it, subsection (4) is cogent proof that when Congress wanted to make "discrimination" because of a particular activity an unfair labor practice, it did so, in just those words. The same simple words were just as available for the structure of subsection (3) . It could have been written as the Board interprets it, but it just wasn't. Why should it be assumed that Congress was aimlessly beating about the verbiage bush to make discrimination because of union activity an unfair practice in the face of such skillful straight-forward use of the apt words in a different connection in the next sentence? jurisdiction to depend upon the existence of a "labor dispute" as defined in § 2(9), and then, more amazingly, misconstrued that definition to require a proximate relation of employer-employee, after quoting the words of the statute, which are exactly the reverse. The district court, which had taken jurisdiction on the basis of a highly imaginative interpretation of § 10(e), decided that the Board had exclusive jurisdiction to direct an election to settle the question of representation, and thereupon helpfully appointed a special master to conduct an election under the Act. In N. L of employment or any term or condition of employment because of labor organization membership or activities." One reason for the language actually used may well have been to avoid limiting, any more than necessary for the protection of the rights guaranteed in Section 7, what the House Report, 2 " the Board, 24 and the Supreme Court 2 " have characterized as "the normal right of employers to select their employees or to discharge them." Another reason is protection of non-union minorities,
In each of subsections (1), (2), (4), and (5) the definition of the substantive unfair labor practice follows immediately the word "to"; that is, the conduct which is made the basis of liability for violation of the Act is described after the word "to" in four out of the five subsections. There is no reason to believe that that is not also true in the fifth case, that of subsection (3) . The unfair labor practice under subsection (3), then-the basis of liability-is for an employer "to encourage or discourage membership in a labor organization." The words preceding "to" in subsection (3) must be given effect, then, as a condition to liability, not as a basis of liability. In other words, "discrinination" is the proscribed means of encouragement or discouragement of membership in a labor organization, but the prohibited conduct is the encouragement or discouragement of membership. The fact that subsection (3) was aimed particularly at the yellow-dog contract is highly significant in emphasizing the membership-protection aspect. Accordingly, the reports of the Senate" and House 2 7 Committees make it clear that the proper short statement of subsection (3) is that it "prohibits encouraging or discouraging membership in a labor organization by discrimination," and not, as the Board puts it, that it "prohibits discrimination because of union activity. ' 2' But after only one year of administration of the Act, the Board abandoned its original interpretation of the statutory provision 2 ' and introduced an idea of its own."' Despite the Board's difficulty in finding a satisfactory statement by which to relate its own views to the words of the Statute, we finally have the Board's word for it that the sole issue raised by an allegation of violation of Section 8(3) is whether the discharge involved was because of union activity. 3 if it be argued that it makes no practical difference that the Board has brought conduct within subsection (3) which might not be within the actual words thereof, since the Board could surely bring anything which it characterizes as "discrimination" within the broad generalization of "interference" within Section 8(1), the answer is threefold:
First, that the same type of affirmative relief -back pay -may not be so matter-of-factly enforced by the courts. The Supreme Court has recently spoken portentously concerning the extent of the Board's power to order affirmative relief where a finding under subsection (1) was not reinforced by a finding of a specific unfair practice under one of the particular subdivisions: "The power to command affirmative action is remedial, not punitive . "' Certainly one effect of that decision, giving weight to the Court's stressing of the absence in the Board's decision of a finding of violation of Section 8(2), was to declare the Board powerless to order relief in connection with a finding of violation of Section 8(1) which would have been perfectly appropriate to a finding of violation of Section 8(2). Furthermore, although the power to order back pay is expressly granted,"' and is not specifically limited to remedy violations of Section 8(3), it is linked, perhaps inseparably, to reinstatement orders, and they seem, of course, to be most appropriate to remedy the only unfair practice which mentions tenure of employment. Second, that in any event, the Board has no authority to take any liberties whatsoever with the wording of the specific unfair labor practices,33 such as to read into Section 8(3) protection of union activities when membership alone is mentioned, nor to read into it the content of Section 7, if 32 . See note 18, supra. 33. N. L. R. B. v. Consolidated Edison Co., (1938) 6 U. S. L. Wmi: 425, 429. In the Fansteel case, Justice Hughes, explaining and reinforcing the language of the Consolidated Edison case, declared: "We held that the authority to order affirmative action did not go so far as to confer a punitive jurisdiction enabling the Board to inflict upon the employer any penalty he may choose because he is engaged in unfair labor practices and the Board is of opinion that the policies of the Act may be effectuated by such an order." The Board's own policy is not to order back pay without a finding of violation of Section 8(3). This policy is almost universally present, but is seldom expresssed; in two instances the Board has departed from it. In re Indianapolis Glove Co., 5 NLRB 
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THE YALE LAW JOURNAL it be argued that that Section declares "rights" to union activities. Third, that such an interpretation has obscured, and eventually might result in terminating, the important function of Section 8(3) in protecting from oppression minorities within appropriate units. Of course, no one would be fatuous enough to contend that discrimination because of union activities will not constitute a violation of Section 8(3) in, say, ninety-nine cases out of a hundred. But this is because such conduct by an employer ordinarily is purposed to discourage, and will also have the necessary effect of discouraging, membership in the union concerned. This explains, perhaps, why the Board for so long had a perfect record 3 6 in the Supreme Court in cases in which the Board has found a violation of Section 8(3), and why the Supreme Court at first echoed the Board's language to the effect that Section 8(3) forbids discharges because of union activities. 37 The point of the actual language of the Section has never been urged upon the Court, and the Court has no reason to presume that the Board, the body of experts charged with administration of the Act, has been torturing the statutory language. Much more significant than the language used is the fact that in every case won by the Board the union activities which had been the occasion of the discrimination were of the type the Court and all fair-minded persons would necessarily regard as legitimate union activities. When the union activities concerned consist of violence or illegal conduct, a different result follows, as the Fansteel case 3 8 clearly establishes.
If it is possible to "discriminate because of union activities" without "encouraging or discouraging membership in a labor organization", it would seem to be the duty of the Board in each case of an allegation of violation of Section 8(3) to look for "substantial" evidence that the employer's conduct had the effect of such encouragement or discouragement. And the possibility of "discrimination" without "discouragement" is potential in both the type of union activities concerned and in the manner in which the discrimination is effected. That discouragement of union activities does not in all cases have the necessary effect of discouraging membership in the union in question will appear to anyone capable of imagining a union's engaging in activities, perhaps of a violent character, which would deter from joining conservative-minded employees who would otherwise join. But the Board decisions show numerous instances of types of union activities, even aside from violence, which, in the interest of maintaining order in the plant so that the work may go forward, could be made the basis for differentiation in treatment of 
38.
The Fansteel opinion at 898-99 declares in effect that the Act protects only "lawful" union activities.
[Vol. 49: 1152 the employees engaging in them without having the necessary effect of discouraging membership in the union concerned.
It became inevitable, as soon as the Board had firmly committed itself to the doctrine that union "activities" as well as membership were within the direct protection of Section 8 (3) , that the question would arise as to whether all types of union "activities" were so protected. Strange potentialities still dwell in this question. Bombings, dynamiting, and sabotage, may, at rare times, aptly be described as union "activities," as on the other hand, fatal machine-gunnings may properly be charged to employers. 3 9 These types of activity and personal violence, trespass, technical trespass, and breach of contract are now established as without protection under the Act. But there may be a legitimate need for discharges for other reasons. This problem was not expressly settled by the Court's decisions of February 27, 1939. An evaluation of the Board's principal cases in this field is therefore indicated.
The Board's most explicit discussion of the problem occurs in In re Harnischfeger." In that case, the union, which represented a majority of the employees, decided to protest the refusal of the employer to sign a contract with the union by instructing the membership to work shorter shifts. As a result two shifts of employees were present in the plant at the same time causing "considerable confusion." The employer, thereupon, discharged all those responsible for having given the instructions, and contended that "their discharge was necessary if plant discipline was to be maintained."
But the claim of the employer was as futile as the Board's opinion is unenlightening. The Board declared first, that if the activity is designed to carry out a program of the union, it is a "union activity." Second, that Section 8(3), which nowhere mentions Section 7, embodies, somehow, all of that Section. Third, that it is not a violation of Section 8(3) to discharge for "any" (apparently used to mean "all types of") union activity. Fourth, that the Board must decide what types of union "activities" are protected by Section 8(3). The Board therefore is elaborating on its interpretation that "Section 8(3) prohibits discrimination because of union activity." It now adds, in effect, "but not all union activities: just those the Board may subsequently find not to be indefensible." Right here, perhaps, is the key, other than recognition of the need for protection of non-union minorities, to why Congress did not use the words which the Board uses in interpreting the enactment of Congress. As the Supreme Court accurately deduced in the Fansteel case, Congress certainly was unwilling to restrict an employer to the extent of preventing discharge for any union activity of whatever type. How- It may well be conceded that the Board has tried to stretch the protection of the Act too far, without at the same time agreeing that it was necessary for the Court to go equally far in the other direction and thus introduce potentially enormous confusion into administration of the Act. It is one purpose of this article to show that the Act itself definitely commands a middle course. For instance, it is plain from the Fansteel group of cases that an employer may discharge for a "tort" or "breach of contract." ' 44 Introduction of such tests must perforce bring confusion, for the content of those terms is circumscribed only by the concept of law. A careful construction of the Act, however, would show that it actually avoids the difficulties presented on the one hand by an attempt to protect all types of union activities, and on the other by such completely non-functional and provenly untrustworthy tests as whether the employee action in question constituted a "tort" or a "breach of contract."
The Act furnishes its own criteria. The language used by the Chief Justice in the Fansteel case is strangely reminient of that quoted with obvious disapproval at 145n. from an opinion by Pitney, J., dissenting from Justice Holmes' liberal interpretation of the Clayton Act's protection of Labor, in Paine Lumber Co. y. Neal, 244 U. S. 459, 484 (1917) : "Neither in the language of the Section nor in the committee reports, is there an indication of a purpose to render lawful or legitimate anything that before the Act was unlawful, whether in the objects of such an organization or its members or in the measures adopted for accomplishing them."
43. Justice Reed, who wrote the partially dissenting opinion, did not use those words, but he did declare that, "Disapproval of the sit-down does not logically compel tile acceptance of the theory that an employer has the power to bar his striking employee from the protection of the Act." (1939) 6 U. S. L. WEEK 900.
44. "The Act does not prohibit an effective discharge for repudiation by the employee of his agreement any more than it prohibits such discharge for a tort committed against the employer. [Vol. 48: 1152 tects union activities only of such a character that the discharge of participants therein would "discourage membership in a labor organization."
The criterion of Section 8(1) is slightly more complicated, since it proscribes "interference, restraint or coercion" of employees in the e-xercise of the rights guaranteed in Section 7. That Section, then, is the only possible basis for affirmative protection of any kind of strike. It provides:
"Employees shall have the right to self-organization, to form, join, or assist labor organizations, to bargain collectively through representatives of their own choosing, and to engage in concerted acti'ities, for the purpose of collective bargaining or other mutual aid or protection." (Italics supplied).
The language "right . . . to engage in concerted activities" appears at first to include striking. A second reading reveals, however, that the Section protects in the line of union activities only organirational and defensive activities -concerted activities "for mutual aid or protection."
The word "protection" should be enough to establish this, but the conclusion is reinforced by use of the word "other," which refers back to "collective bargaining." By familiar principles of statutory construction, therefore, "other" limits what follows to activities of the same general nature as collective bargaining. Collective bargaining is essentially peaceful -and industrial peace is the purpose of the Act." Sit-down striking, would, of course, be without the protection of the Act under this interpretation as a violent and, tactically speaking, offensive activity. If the Board had so construed the Act, the Chief Justice could have had no occasion in the course of argument of a case under the Act to ask such embarrassing questions as he did in the Fansteel case, 4 0 nor to write an opinion which may be seized upon to cripple the Act by lesser judges who have a congenital if perfectly honest distrust of organized labor.
The opinion in the Fansteel case seems to assume that a "lawful" strike is within the affirmative protection of the Act. The question does not appear to be that easy. It may be that there is confusion between protecting striking-as the Board has done, for example, by holding that conduct of an employer in deliberately frightening peaceful pickets into giving up picketing constitutes a violation of the Act-and protecting former 46. In the course of the Government's argument in the Fanstcel case, 'Mr. Fahy, General Counsel of the Board, was asked the following question by the Chief Justice: "Suppose a strildng employee met his employer on the street and assaulted him, and suppose the employer had strength enough to say, 'I discharge you,' would the Board have the power to order his reinstatement?" (1939) 6 U. S. L. WE=n 620. In Bennett-Hubbard Candy Co., 11 NLRB, No. 97 (1939) the employer actually vas clubbed over the head-by a person unknown-during a strike attended by "considerable violence" and not caused by any unfair labor practice. The Board ordered te strikers reinstated, with back pay from the time some were refused reinstatement.
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participants in a strike when applying for reinstatement, as the Supreme Court did in the Mackay case."' True it is that Section 13 expressly provides that: "Nothing in this Act shall be construed so as to interfere with or impede or diminish in any way the right to strike," but such language, although highly emphatic, is entirely neutral as to augmenting such a right. In any event, although the Court was clearly right in holding that a sit-down strike is not within whatever protection is extended by Section 13, the words used by the Court in the particular connection were unfortunate: "This recognition of the 'right' to strike plainly contemplates a lawful strike -the exercise of the unquestioned right to quit work." 4 This might introduce into the administration of the Act all of the confusion of the common labor law as to what constitutes a "lawful" strike and the ends for which men may strike. 4 Local law might prevail by reason of Erie Railroad v. Tompkins." It would have been more in conformity with the Act to say that if it protects any striking activity at all, such protection is limited to a strike for "mutual aid or protection."
But assuming that an ordinary strike is a "concerted activity," as is declared by Section 7 to be a right of employees, the courts refuse to construe even Section 8(1) as affording complete protection to it. Hiring strike-breakers, or, to avoid use of a term with such a connotation of force, new employees during a strike, certainly seems the most effective way possible to interfere with a strike. Yet the employer's absolute right to hire such persons during a strike is enunciated in the Mackay case. The strike in that case was not caused by an unfair labor practice, but even in cases where such cause is found to exist, the employer still may hire new employees to take the place of strikers."' Sound policy underlies the Board's contention that it must protect union officials under Section 8(3). It is unfortunate that the Board's best explanation of this appears in In re Shell Petroleum Corporation, 8 2 which involved a sit-down strike. The grievance committee of a sublocal union which was holding employer property during a sit-down strike refused to permit employer officials accompanied by officers of the parent local to approach the strikers to explain to them the new working schedules in protest of which the strike had been called. The employer discharged the three members of the committee because of this action, claiming that they were responsible for maintenance of the strike and The argument fails in the case in which it is enunciated, of course, since there it rests on the never reasonably tenable and now completely destroyed assumption that sit-down striking is a union activity affirmatively protected by the Act. It should make excellent sense, however, in any case in which the strike was non-violent or not in breach of a contract.
A typical example of a perfectly legitimate union "activity" which could not be the occasion for discrimination without a resulting discouragement of membership in the union concerned is found in the KellySpringfield Tire Company case." 4 The discharged employee was chairman of the union grievance committee in his department. The employer characterized the employee's activity as "anmateur detective work and snooping around and gathering complaints." In this situation the same result would be reached by application of any interpretation of Section 8(3). The Court would hold that the employee was within the protection of the Act, since his activity was "lawful." Application of the theory herein advanced would show a discouragement of union membership by the discrimination through depriving members of legitimate and defensive benefits of such membership -representation in presentation of grievances. The Board held that the discharge was in violation of the Section simply because the activity was a union activity.5
Resort by an employer to promulgating in advance regulations proscribing union activities will not necessarily solve his problems of discipline. The Board has never denied an employer's right to make such rules and regulations, and it professes not to "attempt to interpret employers' rules or pass upon their reasonableness,"" 0 but more often than (1938) . "The fact that the respondent sought to justify its action by promulgating a plant rule does not alter our conclusion, since an employer cannot, in the name of a plant rule, coerce his employees for the purpose of discouraging collective activity."
In the Botany Worsted Mills case, 4 NLRB 292, 300 (1937), the Board concluded that Peidl's discharge was in violation of Section 8(3) of the Act, although it conceded that the alleged rule prohibiting outside activities during working hours wvas in itself unobjectionable and within the company's lawful power to adopt and discharge. But not the Board's decisions have been to the effect that, in the case of a particular discharge, the purported resort to enforcement of the regulations was "merely a pretext to conceal the anti-union motive for the discharge." The same technique could be used by the Board if rules were incorporated into a "contract" in an attempt to rely upon the language of the Sands case.
Turning from employers' problems of discipline and the types of union activities which could be made the basis of discriminatory treatment without necessarily having the effect of discouraging union membership, to possible methods of discrimination which could be used without necessarily discouraging union membership, the Board's cases show that it flatly denies the possibility of any such methods. The Board has long adhered to the position that it is immaterial whether or not just cause for discharge exists if the discharge is even partly motivated by antiunion bias."' This goes much farther, of course, than the Board's familiar doctrine that the mere existence of just cause is no justification for a discharge." That doctrine is obviously properly applicable wherever the discharge in question discouraged union membership and the existing proper reason for discharge was merely an afterthought 0 or even a one hundred per cent pretext. But where there "are two or more reasons" and only one of them is union affiliation or activity, and the Board, without considering evidence as to whether the discharge did discourage union membership or activity, holds it in violation of Section 8(3), with concomitant liability for reinstatement and back pay, it seems entirely too much like punishing an employer for anti-union thoughts. It may be doubted that Congress intended to reach that far. The manner or method of the discrimination in these cases almost assures that there will be no effect of discouragement of union membership. There exists a perfectly good and publicized reason for the discharge; it is given out to the employee directly concerned and to his fellows. The secret antiunion part of the motive is known only to the employer -for the particular reason that he does not want to incur liability under the Act. But in In re Midland Steel Products Co., 11 NLRB, No. 112 (1939), the Board declared: "We have grave doubts that the solicitation of union members on an employer's property on his own time is subject to lawful prohibition by an employer." 57. NLRB THIRD ANNUAL REPORT (1939) 70. 58 . Discharge of an employee because of union activity may constitute discriniinatdon within § 8(3) regardless of "proper causes" for discharge then existing. In re KellySpringfield Tire Co., 6 NLRB 325, 342 (1938) ; In re Arcade Sunshine Co., 12 NLRB (1939). Cf. In re Wald Transfer Co., 3 NLRB 712 (1937) (failure of an employer to reinstate union leaders while restraining other union members after walkout for reasons not connected with any union purpose held a violation of § 8(3) -even though employer was justified in replacing immediately with outsiders all employees who walked out).
59. The Board frequently and soundly rejects as justification any reason for a discharge discovered only after the event. These attempts are characterized as "afterthoughts". For example, In re Empire Furniture Corp., 10 NLRB, No. 92 (1939).
assume that the Board finds it out on cross-examination at a hearing. The Board will find a violation of Section 8(3). It is true that in such cases there is an intent, but it is an intent to discriminate, not an intent to discourage union membership, and there is no discouragement in fact.
Thus the Board under this doctrine not only makes an anti-union-activities motive in connection with a discharge an extra-statutory basis of liability under Section 8(3), but makes also any motive other than a one hundred per cent non-anti-union motive similarly a basis for liability.C One further interpretation which may be viewed as stretching too far in one direction the unfair labor practice under Section 8(3) should be explored before turning to that unique function of the Section which, far from being stretched at all, has never yet been invoked. The Board, if it ever has occasion, may say that it is not necessary that an employer's discriminatory conduct be successful in discouraging union membership in order to constitute an unfair labor practice under Section 8(3). The Board has held that an employer's conduct with respect to a labor organization need not be successful in bringing into being a dominated labor organization,' or, indeed, have any effect at all, 2 in order to constitute an unfair practice under Section 8(2). With equal assurance the Board has held that a showing of a concurrent cause operating independently toward the same end as conduct of an employer is no defense to a charge of interference, "since it is an unfair labor practice within the meaning of Section 8(1) for an employer to interfere with the rights of his employees guaranteed in Section 7 irrespective of the success of such interference." ' But merely because that theory fits nicely subsections (1) and (2) of Section 8 is no indication that it may be applied to subsections (3) and (5). Both subsections (1) and (2) prohibit specifically the "successful" conduct which the Statute seeks to eliminate, and then in effect add, "or attempts at such conduct" by introducing "interference" as an alternative basis of liability. In subsection (1) the words "restrain" and "coerce" each carry the connotation of something accomplished; and "interfere with" is an added precaution against attempts to restrain or coerce. Section 8(2) seeks to abolish company-dominated unions as a recognized obstacle to collective bargaining, so it uses the word "dominate," and adds as a safeguard against attempts at such domination the alternative "or interfere with." But it would be absurd to suppose that Section 8(5) makes it an unfair labor practice unsuccessfully to attempt to refuse to bargain collectively. So it is with Section 8(3 there sought to be abolished was discouragement or encouragement of membership in any labor organization. An unsuccessful intermeddling may amount to interference, but a discouragement that fails of any discouraging effect is, by definition, not discouragement. It might amount to "interference," but Congress significantly left any such word out of Section 8(3). The strictest interpretation of Section 8(3) would, of course, require not only proof that membership in a union was in fact encouraged or discouraged, but also a specific intent to bring about that result. Such an intent could not be shown by substantial evidence in the union activities-employer discipline cases considered above. 4 The Unused Function of Protection of Non-Union Minorities. The perhaps sorely needed but as yet uninvoked protection afforded non-union minorities is found in Section 8(3)'s proscription of encouragement by an employer of membership in any labor organization. Most significant is the failure to make any exception for the benefit of majority unions except as to closed shop contracts." If, therefore, Section 8(3) is properly invoked and properly construed, only by securing a closed shop contract can a union deny to non-union minorities the fruits of collective bargaining. To illustrate, if a majority union, by reason of its superior economic power and favored position under the Act, has overcome an employer's resistance to any type of contract other than one containing a closed shop clause, and has secured an agreement requiring, for members only, wage increases, minimum guaranties, or vacations, is it an unfair labor practice for the employer to fail to grant similar concessions to non-union employees, even though the contract purports to restrict them to union members? Obviously the answer is yes. Section 8(3) by clear terms permits an employer to encourage membership in any union by discrimination in regard to hire, or tenure of employment or any term or condition of employment, only indirectly by making an agreement with a labor organization which is the free and uncoerced representative of the majority of employees "to require as a condition of employment membership therein," and in no other way whatsoever. And a contract either more than or less than a closed shop contract is no justification, nor does it matter that the union concerned is a bona fide majority union. The problem is important because it is highly probable that many contracts now in effect secure special favors for union mem- bers. 6 1 In such a situation, although the Board has never mentioned it,"' the non-union employees are clearly entitled to file charges of violation of Section 8(3), and the Board, to maintain a consistent position with its remedies in discouragement cases, would have to order differential back pay if union members had been receiving higher wages for the same work. More frequently the Board would have to order accrued vacations or overtime-off, since those are typical advantages which unions attempt by contract to corner for union members.
Section 8(5) makes it an unfair labor practice for an employer "to refuse to bargain collectively with the representatives of his employees, subject to the provisions of Section 9(a)." Section 9(a) provides:
"Representatives designated . . . by the majority . . . shall be the exclusive representatives of all the employees . . . for the purposes of collective bargaining."
Thus Section 9(a) confers upon the majority union power to bargain for all of the employees. But no one can compel" s the union to exercise this power: that is the gist of the problem. For an employer to refuse to bargain with a majority union for its members only does not, however, appear to be an unfair labor practice. The employer's duty under Section 8(5) is made subject to the provisions of Section 9(a). That Section provides that the majority union "shall be the exclusive representatives of all the employees." So, if the majority union refuses to proceed under Section 9(a), one of the conditions to the existence of the employer's duty under Section 8(5) is not met. Therefore an employer can, if the Act is so construed, refuse with legal impunity to enter into any negotiations at all concerning a members-only contract, even with a majority union.
Recent Board decisions foreshadow a situation in which not only unaffiliated employees but also members of a majority union at a particular plant of a large company may need the protection against negotiation of discriminatory contracts which is found only in Section 8(3). The Board is showing an increasing tendency toward finding that all plants of large manufacturing companies together constitute a single unit appropriate for collective bargaining." This has been true even though 66. A recent representation case before the Board, for example, involved a contract denying seniority privileges to non-members. In re Reading Transportation Co., 10 NLRB, No. 2 (1938).
67. The Board is under no duty to do so. If it did, unions would not be pleased at losing one of their best membership campaign arguments.
68.
The Board has devised at least one persuader: it will reduce an exclusive rep- In sharp contrast to the complete absence of any Board decisions applying Section 8(3) to protect minorities in any of the three situations discussed above, is the wealth of cases wherein the Board has invoked the Section to protect members of one of two rival unions in a single plant. 7 " The Board's position in such cases is thoroughly sound. The true statutory basis of liability is applied, with the explanation: "The employer's act of favoritism toward either union necessarily encourages membership in the favored union and discourages membership in the disfavored union." 4 Thus Section 8(3) may, if invoked, function to protect minorities from oppression at the hands of majority unions." But it also may serve to protect unaffiliated employees caught in the everunenviable position of the innocent bystander. A surprisingly recurrent situation has been that in which an employer has shut down a plant or a department in order to lock out union members or to discourage unionization. Where the Board finds those facts, it orders back pay for the complainant unionists. 7 6 Are non-union men employed in the same plant solidly affiliated with a union which does not have a majority of all the employees in all of the plants of all of the employers covered into the unit. The Board has had a number of such cases: In re Admiar Rubber Co., 9 NLRB, No. or department, who also were deprived of their wages by the same conduct of the employer, to get nothing? That has been the answer thus far." 7 The Board has proceeded on the theory that it could not enter any order affecting the status of employees not named in the complaint, and, since in each case it has been the union which filed the charges, only union members have been named in the complaint. This reasoning of the Board is highly inconsistent with the position it takes in awarding relief to union members not named in the complaint and to non-union strikers. The Board does not declare itself helpless in those cases." In at least one case involving the right of a non-striking, non-member of a union to relief in a lock-out situation, the Board seems to have ignored the Act entirely. 7 " Certainly there is nothing in the Act which commands employees to engage in "union activities," or deprives them of rights under the Act if they fail to do so. Consequently, whenever the Board holds that a shut-down constitutes a lock-out in violation of Section 8(3), non-union employees should be entitled to the same remedies, including reinstatement and back pay, as those ordered for the union members. The words of the court indicate a clear understanding that the Act can and should be administered to protect the non-union, non-striking "innocent bystander" employees caught in a cross-fire between employer and union.
77. It may be that the Board has included non-union employees in bal: pay orders in this situation (it always includes non-union as well as union strikers if a strike is involved), but if so the writer has not been able to discover it. The order in In re Somerset Shoe Company, 5 NLRB 486, 495 (1938), sounds as if it did, since it decrees back pay for "all employees who were laid off by reason of the shut-down on March 24, 1937." However, that case ms decided the very day following the deci'ion in In re National Motor Bearing case, 5 NLRB 409 (1938), and there is no indication in the opinion of any change in the Board's policy in this respect. It may be that the term "all employees" referred to all union employees, or to all union employees named in the complaint, or it may have happened that all the employees were union members.
78. In re Shellabarger Grain Products Co. 
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II. PRINCIPLES ENUNCIATED IN DECISIONS UNDER SECTION 8(3)
"DISCRIMINATION" AS A TERM OF ART. Because "discrimination" is generally treated by the Board as the basis of liability under Section 8(3), and because the exact words of the Section make it at least an essential condition of liability thereunder, the Board's working definition of "discrimination," as enunciated in its decisions, is of great practical moment. Especially is this true because the Board has made the word into a term of art with a content surprisingly wider than ordinary. Lay and legal definitions generally agree that "to discriminate" means "to make a difference or distinction in treatment."" Thus two elements seem to be of the essence -differentiation, and affirmative action in the making thereof. But neither of these is regarded by the Board as a necessary ingredient of discrimination within the Board's interpretation of Section 8(3). The three types of cases which raise the question happen to be among the most important, from a financial viewpoint, of all the types of cases handled by the Board, since they generally involve large groups of employees rather than individuals. In cases of one of these types the Board finds a violation of Section 8(3), although no difference is made in the treatment of union members and non-union employees. In cases of the second type, "discrimination" is found, although the employer's conduct is, in the strictest view, a nonfeasance. In cases of the third type, all of a class of employees are held to be victims of discrimination because of action against several of their number.
(1) "Discrimination" without a difference. The situation characterized by the Board as a "mass discharge" throws most brilliantly into relief the delineation of discrimination without differentiation. In the early case of Ford A. Smithi 2 the Board held that the closing of a partially organized plant, purportedly because of rising costs of production, "must be regarded as a mass discharge aimed solely at those among them who favored the Union." But the plant's closing took effect on non-union employees as well. In In re National Motor Bearing Com-81. Webster's New International Dictionary (Merriam Series). Prior to the Act, court cases defining "discrimination" generally dealt with common carriers, at common law or under federal statutes. Most of them stressed the element of difference in treatment, e.g., "The word 'discriminate' may be defined as treating one differently from another. (2d) 692 (1928) (refusal to permit discharged employee to return to work solely because he was an officer of a labor union was held to constitute "discrimination" as used in contract). In such cases, however, "discrimination" is the forbidden conduct, whereas in the Act it is encouraging or discouraging membership in unions which is proscribed.
1 NLRB 950 (1936).
[Vol. 48: 1152 pany, s3 the management claimed that the plant had been shut downrt because of an alarming drop in the rate of production and because of rumors that a sit-down strike was imminent. The opinion of the Board pointed out the absence of differentiation between union and non-union workers, but nevertheless found a violation of Section 8(3) in that the lockout was aimed at the union. 8 4 (2) "Discrimination" by nonfeasance. Frequently the Board has held that an employer, whose unfair labor practices have caused a strike, has been guilty of discrimination by failure or refusal to displace new employees 5 to provide positions for the replacement of strikers immediately upon their request." s The Board is well backed by court authority for this type of ruling, particularly the Black Diamond Steamship case.-The Board explains in greater detail elsewhere that failure to displace new employees "in effect and in result" discriminates in regard to hire and tenure of employment against striking employees and in favor of employees "whose position was one of sufferance, without greater right to their positions than their employer's defeasible right to employ them could afford."" s Such a discrimination, the Board concludes, discourages union membership.
(3) "Discrinduation!' taking effect vicarious . Under ordinary and conventional meanings of the term "discrimination," no one could be heard to say that someone had discriminated against him by unfavorable action against a third party. Yet the Board has held that an employer "discriminated" against all of his striking employees by permitting a committee of "loyal" employees to refuse the reinstatement of strikers who had been active on the picket line while permitting the reinstatement of In In re General Shoe Corp., 5 NLRB 1005 (1938), the Board held that the employer's inaction in the face of activities of "bouncer squads" of inside union adherents in ousting outside union members from the plant constituted a "delegation of authority" to the "bouncer squads," in -viewv of its "affirmative duty to protect its employees during working hours and to maintain safe working places for them." An additional type of discrimination by non-feasance is created in In re Asheville Hosiery Co., 11 NLRB, No. 122 (1939), holding that an employer's failure to protect union employees against an anti-union faction "amounts to a discrimination in regard to a term or condition of employment", in 
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"neutral" strikers who had not taken part in such activities. 8 0 Although the Board may find sound basis in the Act for its rulings in the cases discussed in paragraphs (1) and (2) above, this third departure seems to be an unjustified stretching of the definition. Differentiating action does not constitute discrimination against an employee unless it impinges upon his individual rights under the Act. There is no question in this type of case that the strike leaders are discriminated against (under the Court's decisions, justifiably so if there has been violence or technical trespass) by refusing to reinstate them, but as to other strikers who are offered reinstatement, the most that could be said is that there has been a violation of Section 8(1).
TYPES OF DISCRIMINATORY CONDUCT. "Most commonly the employer's act of discrimination," the Board explains, "consists in outright discharge, either individually or in groups." 9 But a wide variety of other discriminatory acts are included also in the sweeping words of the Section, "discrimination in regard to hire or tenure of employment or any term or condition of employment." Thus the Board includes lay-off, refusal to reinstate, demotion, transfer, and refusal to employ, among the other classifications of frequent conduct which, when coupled with anti-union motivation, constitutes discrimination. 0 (1) "Discharges" during strikes. A fine distinction of financial importance is drawn by the Board in cases involving alleged discriminatory discharges in the course of strikes. The situation at first seems enormously confused by apparently cryptic utterances of the Board, sometimes that the employer really doesn't mean it when he says "All strikers are hereby discharged," even if he has his attorney say it for him; and other times that an employer has "discharged" all of the strikers although he has not said so. The distinction, the Board explains, 2 is between mere "tactics" and an "effective discharge." Unfortunately for the sake of easy clarification, the term "effective discharge" is not nearly so accurate as it sounds. Chief among the Board's articles of faith, and well supported by the Court's decision in the Mackay case, is that the definition of "employee" in Section 2 (2) of the Act renders an employer powerless to destroy "employee status" during a strike." 3 The Fansteel opinion 89. In re Sunshine Mining Co., 7 NLRB 1252, 1269 (1938). 92. Id. at 76-77. The Board abandoned this theory of a "tactical" but not "actual" discharge in the course of the argument before the Supreme Court in the Fansteel case, but probably did so for the purposes of that argument and that case only.
93. The Board's position is most succinctly stated at NLRB THiRt ANNUAL Rirronv (1939) 77n.: "Whether the employer's purported discharge or purported refusal to reinstate is mere 'tactical step' or a genuine declaration, it can have no effect on the employee's status as conferred upon the employee by Section 2(3) of the Act." Cited ag [Vol. 48 -1152 quotes with fine approval language of the Mackay case to that effect, and so the Fansteel doctrine will affect necessarily only cases wherein the strikes involved are not "lawful." Sit-downs were a dying vogue many months past and appear finally to be smothered by the weight of the Chief Justice's words and the economic penalties resulting from loss of rights under the Act. 9 However, other varieties of strikes have always provided the really wide area for application of the Board's doctrine of the "tactical" strike. Board statistics showed" a markedly increasing tendency of unions to resort to procedure under the Act, instead of trying a strike first, as enforcement of the Act became effective following the Court's decisions of April, 1937. This tendency probably will reverse when enforcement bogs down with the wider and more frequent court review which will result from the psychological effects of the Fansteel, Sands, and Columnbian cases and the first application of the new evidence sufficiency tests to the Board's findings of fact. 9 0 The Board will doubtless persist in applying the doctrine that a discharge is not effective wherever an employer purports to discharge strikers who have not engaged in violence gr broken a contract. The prime reason for the doctrine is, of course, to preserve the Board's power to order reinstatement.
In some cases, however, the doctrine of the "tactical" discharge has quite another function. The symmetry of the Board's decisions requires back pay orders in all cases of discriminatory discharge, yet a mass order for back pay would be impolitic in many situations. On the other hand, the Board is so shocked at some types of employer conduct in the course of strikes that it may wish temporarily to lay aside the doctrine that "employee status" cannot be destroyed within such a period, so that back pay may be ordered as a fitting remedy. Since the distinction between the "tactical" and the "effective" discharge is more imaginary than real The Board takes the further view that the Act entitles strikers to a reasonable assurance of reemployment, and that to threaten them with discharge is a violation of § 8(1).
In re Acme Air Appliance Co., 10 NLRB, No. 123 (1939) .
94. The only major sit-down recently in progress terminated immediately upon announcement of the Fansteel opinion (Bendix Corporation plant at South Bend, Ind.) (1939) 4 L. R. R. 3. Also an employer in Newark immediately announced to strikers whose sit-down had recently terminated that they were discharged. The union asserted that it would ignore this as a mere incident in the strike, thus showing labor's pressure for a distinction between "tactical" and "real" discharges such as the Board maintains. 
because of the indestructibility of status doctrine, this distinction lends itself easily to manipulation one way or the other depending whether or not the Board wishes to lay a foundation for a back pay order. A comparison of cases reaching opposite results shows the Board's doctrines in action.
7 Although, on one hand, the discharge "in name only" has appeared harmless to the employer charged under a Section 8(3) complaint,"' on the other hand the Board's contrarywise decisions growing out of such discharge are of great financial and strategic importance to employers, employees, and unions."
9
The vacillating character of the Board's decisions on this point is shown by the reasoning in ln re Stackpole Carbon Company. 0 The strikers had been given checks marked "paid in full" and were told that they would never get back in the plant, but the Board declared:
"The complaint alleges that the respondent discharged its striking employees. The facts . . . do not sustain the allegation. After ceasing work the position of the respondent's striking employees was, from a Practical point of view, unaffected by the acts complained of. Since they had already ceased their work, there is no question of discriminatory discharge; the que~tion arises only as to whether there was a discriminatory refusal to reinstate them to their former employment." (Italics supplied).
1°1
That case seems to be out of line, however, and a discriminatory mass discharge of strikers has been found in several cases. This results in the anomalous, or at least unique, holding that strikers not shown to be willing to resume work are entitled to back pay. (Ordinarily the Board carefully avoids reaching such a result, holding, for instance, that employees on strike because of the employer's unfair labor practices may not condition a request for reinstatement such as will entitle them to back pay on the employer's ceasing such unfair practices).
1 02 Signing during a strike by an employer of a closed shop contract with a rival union having no majority in the plant is also treated by the Board as 97. But no sit-down cases will be considered since that field is closed to the doctrine 2d) 18 (C. C. A. 9th, 1938) , and Board rejected the contention that there was a discriminatory discharge within § 8(3), and held that it was "only a threat" and had been so construed by the strikers. [Vol. 48: 1152 a mass discharge of all strikers, and back pay may be ordered to run from the date of the signing of the contract.
3
(2) General content of term "discharge." When a strike is not current, no difficulty is presented in cases turning on the obvious types of discharge, from the formal notification on a blue slip, to the crisp "you're fired" of an authorized foreman. In this situation the Board never denies face value to affirmative words of discharge, as it sometimes does if similar words are used during a strike. Where a discriminatory discharge is complained of, a "discharge" must be proved, so neither mere threats of discharge nor an unreasonable belief by an employee that he has been discharged will be sufficient to support such a complaint. 1 But in addition to the out-and-out or obvious type of discharge, the Board recognizes a number of different types of constructive discharge. Thus, an employer "precipitating an emotional crisis making it impossible for the girls to continue working," "constructively" and discriminatorily discharged them, within Section 8(3), although they quit their work under such compulsions. 1 0 5 A demotion inducing a resignation is also held to be equivalent to a discharge if the demotion was made because of union activities. 10 6 Similar results are reached by the Board in cases in which it appears that an employee has been coerced into quitting 10 7 by transfer or other discriminatory treatment. 0 (1939) , the Board held that effectuating the closed shop agreement subsequent to the strike was equivalent to a refusal at that time of an application by the striking employees for reinstatement (although they in fact made no application), and such "refusal" to reinstate was a "discharge" which could be the basis for back pay from that date. Cf. In re Shellabarger Grain Products Corp., 8 NLRB 336 (1938), in which back pay was ordered to run from the date of imposition of a condition of reemployment of strikers which "had the effect of denying striking employees employment if and when they ceased striking." 104. Employees who were threatened with discharge were not justified in considering themselves discharged. In re Trenton Garment Co., 4 NLRB 118, 1192 (1933). However, it does not matter that an employee may have been mistaken in his belief that he had been discharged, if the employer intended to create an impression that he would be discharged because of his union membership, and the employer "tacitly acquiesced" in the employee's understanding that he had been discharged. In re Planters Iffg. Co., 10 NLRB, No. 61 (1938) . The general problem is discussed at XNLRB TnirD AA:uL 
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An important type of constructive discharge'°9 was defined by the Board in In re Atlas Mills: 110 "To condition employment upon the abandonment by the employees of the rights guaranteed them by the Act is equivalent to discharging them outright for union activities." Perhaps this is irrefutable as a principle of administration of the Act (assuming "union activities" to be of the type the discouragement of which necessarily discourages union membership) but the occasion for its enunciation may not be the most opportune one possible.
Another type of discharge might more appropriately be tagged "vicarious" than "constructive," since it may be explained tinder familiar principles of the law of agency. The Board holds the employer responsible as for a discharge whenever the employment relation is terminated against the will of the employee by action "attributable to" the enployer.' 11 It is no defense for an employer to contend that the action interrupting the employment was not taken by anyone with authority to hire and fire, if such action was taken: pursuant to a closed shop contract with a union assisted by any unfair labor practice; 112 by unorganized employees purportedly refusing to work with members of an outside union, if this attitude was encouraged by the employer;1 1 3 by "bouncer squads" of inside union members, if adequate police protection was available but was not sought by the employer; 11" 4 or, in general, if the employer knows of the occurrence and "does nothing to rectify the situation."" ' 5 Obviously the employer is vicariously liable for discharge if he has delegated authority to anti-union agencies of any sort."1 0 109. Several other very important types of constructive discharge are discussed inira p. 1177, in connection with the subject of "Content of 'failure to reinstate'", particularly under the point of when a request for reinstatement is not necessary. Cf. discussion of holding in In re Williams Coal Co., 11 NLRB, No. 49 (1939).
110. 3 NLRB 10, 17 (1937). Each employee left after being asked "whether they wanted to remain with the company or go out on strike." But a much more appropriate occasion for the enunciation of such a principle was presented in In re Louisville Refining Co., 4 NLRB 844 (1938 "Highway Trailer Company illustrates another method of discrimination. The employer agreed to discharge any employee whom the company-dominated union deemed undesirable. A discharge pursuant to the direction of this union was found to be in violation of the Section. The Board has reached the same result where the favored union, at-[Vol. 48: 1152 (3) Content of "failure to reinstate.""-A discriminatory rejection of an application for reinstatement after a non-discriminatory lay-off or a strike is, in the Board's view, obviously a violation of Section 8(3). If that were the totality of the content of "failure to reinstate," a complete analysis could be made by determining merely what constitutes an application for reinstatement and what constitutes a rejection thereof. The general rule, however, is not that "no infraction arises until the employee induces employer action by making application for reinstatement," but merely the much less inflexible rule that "ordinari, no infraction arises" until application is made. 1 8 For the Board holds that "under some circumstances an application for reinstatement is not prerequisite to finding a refusal to reinstate in violation of Section 8(3)."'I Those circumstances also must be examined, therefore, because of their financial and tactical importance.
An application for reinstatement may be made individually or collectively,' 2 and no particular formula need be used. The most that is required in the way of form is, in some cases, that the request be "clearcut.' 2 ' But it may not be conditional.3 -Complications arise from the Board's nice distinction that it may be "coupled with" but cannot be itconditioned on" union demands, even if the demands go no further than that the employer accord to the employees rights guaranteed them by the Act. In re Fansteel Mlfetallurgical Corporation" clearly established though not company-dominated, wmas assisted by other unfair labor practices, and where the favored union wvas not otherwise assisted by unfair labor practices."
117. In connection with this type of employer conduct also the Board regards "discrimination" as the basis of liability under the Section, and construes the Section to give direct protection to all types of union "activities", regardless of whether or not they are types of activity the restriction of which by the employer would necessarily result in discouragement of union membership. 122. Strikers may not condition their application for reinstatement upon a demand that the employer cease from committing, or remedy, unfair labor practices. The rationale of this line of decisions is that if an employer engages in unfair labor practices, the employees have their choice of protesting by a strike or seeking the remedy provided by the Act, but they cannot expect to strike and also to get back pay under the Act. See notes 136 and 137, infra. Cf. matter of Sunshine Co., 7 NLRB 1252 (1938).
NLRB T]mr
123. The Board's decision in the Fansteel case, 5 NLRB 930, 945 (1938) , stated the Board's consistent doctrine on this point: "It might be argued that since the Union .-as demanding as a condition to reinstatement only something to N hich they were entitled under the Act-recognition and collective bargaining--the respondent in illegally refusing this demand should be considered as discriminatorily refusing to reinstate the strikers.
1939]
THE YALE LAW JOURNAL the proposition that an employer cannot be said to have refused reinstatement to strikers so long as they were unwilling to return to work under conditions existing at the time the strike was called, even though the strikers were demanding as a condition of reinstatement only the union recognition and collective bargaining to which they were entitled under the Act. The Board feels so strongly that a conditional request for reinstatement is no basis for a finding of violation of Section 8(3) that in It re Hemp & Company, 12 the Board conditioned its reinstatement order in favor of employees found to have been discriminatorily locked out, upon an application by them for reinstatement, although ordinarily no such request is required of victims of discrimination, where they had taken the position at the hearing that they would not accept an offer of reinstatement unless the employer would recognize as their bargaining representative the union which represented a majority of the employees. However, in In re Black Diamond Steamship Corporation 12 5 the union asked the employer to reinstate all strikers and to bargain with the union (which had been certified by the Board as the exclusive bargaining representative). The employer refused reinstatement and the Board held that the refusal subsequent to the union's request constituted a violation of Section 8(3) : "The respondent can find no refuge in the fact that the application for reinstatement may have been coupled with demands for collective bargaining."
The only other important requisite of an application is that it must be timely. No discriminatory refusal to reinstate is found in cases where the refusal occurs in response to a request made too early, that is, at a time when the employer's plant has not resumed full capacity operations, 1 2 0 nor if the request is made too late,'12 after all positions have been filled in a non-discriminatory manner upon termination of a strike.1 28 Once the employee has induced employer action by a sufficient application for reinstatement, the next element to be tested for sufficiency is the employer's response thereto. Of course, if the employee goes back to work, the matter is settled. If, however, the employer makes what he contends is an offer of reinstatement, but which the employee does not choose We do not take this view. So long as the employees were unwilling to return to work under the conditions existing at the time the strike was called, however just the grounds on which their position was based, it cannot be said that the respondent was refusing to reinstate them." 124. to accept, the offer must meet three tests established by the Board's decisions before the Board will give it the effect of preventing the accrual of back pay and the necessity of another offer of reinstatement. It must be made in good faith; the employment offered must be "substantially equivalent" to that held before the interruption by strike or lay-off; and the offer may not be conditioned on the employee's giving up any rights guaranteed by the Act. Typical of an offer not made in good faith is that involved in I;t re West Kentucky Coal Company 1 2 9 wherein the employee was offered and refused a job which would have been difficult for him to perform because of his age. Numerous Board opinions define what is not "substantially equivalent employment." Reinstatement of strikers "as if they were newly employed" is not equivalent, since they are entitled to "their seniority and other rights and privileges."' 3 0 Nor is it sufficient to offer a job paying the same hourly wage as before the strike where an interim general wage increase had been granted. 3 ' Reinstatement at a plant sixty miles away from the place of the former employment "falls short of substantially equivalent employment."' 32 Rather difficult to classify is the deficiency found by the Board to exist in the offer of reinstatement made by the employer during the hearing in In re General Shoe Corporation"ra to outside union employees found by the Board to have been discriminatorily discharged in that they had been evicted from the plant by members of an inside union. The Board held that the offer was not "an unqualified offer" and therefore did not interrupt the running of back pay, since it did not "guarantee them the full protection at their employment which every employer normally owes to his employees." The third requirement of a sufficient offer -that it be not conditioned on giving up rights under the Act -is obvious, and what constitutes such a condition may best be discussed in connection with the next following subject of when a request for reinstatement is not necessary. 
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The Board holds that an application for reinstatement is not prerequisite to finding a refusal to reinstate 34 in violation of Section 8(3), for two widely divergent reasons: when an application is reasonably believed to be unnecessary, and when it would reasonably be thought to be futile. The first reason exists, for example, where the employer's former policy has been to notify laid-off employees when they were to resume work,"
3 5 or where the employer has announced, in connection with a lay-off, that the employees would be notified when to return.
13 '
The question of -when the second reason for dispensing with the necessity of an application for reinstatement exists is instilled with acute financial interest. The Board's $200,000 back pay order in In re Carlisle Lumber Company 37 arose out of such a situation. "Typically," the Board explains, "the discriminatory action rendering an application unnecessary is an offer of reinstatement by the employer based upon an unlawful condition. . . . In several cases the unlawful condition of reinstatement imposed by the employer provides for renunciation of an employeropposed union, the notorious 'yellow-dog' contract." 13 The Carlisle Lumber case' 3 9 involved a situation wherein a strike had been called, and the employer had notified all strikers that they were discharged, before the effective date of the Act. About three weeks after the Act became effective, the employer posted a notice stating that it would hire on pre-strike terms all former employees who would sign application cards. By the terms of the application cards, the signer agreed "to renounce any and all affiliation with any labor organization." Most of the union members made no application for reinstatement, but the Board nevertheless found a discriminatory refusal to reinstate, reasoning that they should not be penalized for not making an application which they knew would be fruitless. Publishing the notice relieved the strikers "of the necessity of making a formal application; nor is it an answer to say that they were striking and would not have applied in any event: that was for them to decide." The same reasoning applies in cases where the employer requires as a condition of reemployment execution of in-134. An application for reinstatement is never required for a finding of violation of § 8(3) in the case of discharges, including mass discharges or lock-outs. NLRB Src wml ANNUAL REPORT (1938) [Vol, 48: 1152 dividual contracts in derogation of any rights guaranteed by the Act, even though they do not forbid union membership. 140 The Board has held that requiring signature of contracts depriving employees of "the right to demand recognition by the employer of any union" -tie original Balleisen type of contract'-or depriving them of "right to demand a closed shop or signed agreement by the employer with any union" '14 -the modified type of Balleisen contract -constitutes a violation of Section 8(3).
Attaching to reinstatement the condition of joining a union favored by the employer by means of a closed shop contract or otherwise, not only relieves strikers of the necessity of applying for work, 4 3 but is treated as a constructive discharge. 4 4 Blacklisting certain employees or omitting them from lists approved for reemployment has the same result, and if such action induced certain strikers to delay making applications for reinstatement, the employer cannot rely upon a "first come, first served" explanation to negative discrimination against union leaders. The C. A. 2d, 1938) . The order would seem to be proper in view of its restriction as to purpose.
143. In re Jacob A. Hunkele, 7 NLRB 304 (1938) ; In re The Grace Co., 7 NLRB 766 (1939); NLRB TImD AxruAL. REPoRr (1939) 80. The Board refers to this as the "erection of an illegal barrier against reemployment", and points out this relieves the employees from the "necessity of making formal application for work." "Similarly," the Board adds, "an employer who violates Section 8(3) does not interrupt the continuance of the unfair labor practice by making an offer of reinstatement . . . which is qualified by the unlawful condition of their joining an employer-favored union. The Board has held that failure to make application pursuant to such a discriminatory offer is immaterial; even though the employees might not have responded to an offer not so conditioned."
144. The reasoning given in support of treating such conditions as constituting constructive discharge is most fully set forth in In re Williams Coal Co., 11 XLRB, No. 49 (1939) : "Such condition (a closed shop contract found not vithin the protection of the proviso clause to Section 8(3) was imposed subsequent to the strike by the respondent. Its imposition on June 16 was equivalent to a refusal by the respondent at that time of an application by the striking employees to be reinstated for failure to conform to the condition. It is immaterial that the employees in fact made no application for reinstatement. Since the respondent at no time prior to June 16 terminated tile employment of the employees on strike, its refusal (the constructive refusal) to reinstate was a discharge of these employees."
145. See note 47, supra.
tion regarded by the Board as rendering it futile for strikers to apply, and hence relieving them of the necessity, is shown in a case wherein the employer had delegated to an anti-outside-union committee authority to decide which, if any, strikers should be reinstated, and the committee had denied the applications of two strikers and indicated to the remainder that applications would be useless.
146
(4) Discrimination by conduct not affecting hire or tenure. Matching perspicacity against ingenuity, the Board has condemned as "discrimination in regard to . . . any term or condition of employment" several varieties of conduct generally more subtle than that which affects hire or tenure. A fine question arises as to just how trivial discrimination as to conditions of employment must be before the Board will ignore it. When the differentiation in treatment resulted merely in conditions being "not so pleasant" as those previously enjoyed, the complaint was found not to be sustained. Calling due money owed the employer by two employees who had gone on a sympathy strike was likewise insufficient.1
And when a pressman's foreman who knew of his union activities supplied him with "short" rolls and kept his press rolling faster than those tended by other employees, so that the union man either was not ready with his rolls or "had to work hard" to keep up the pace, the Board "considered that treatment to constitute discrimination of so minor a nature as not to warrant a finding that the respondent discriminated within the meaning of the Act."'
48
Coal mines seem to provide the best locales for anti-union employers seeking to vent a little spleen against union members by making their work difficult. In In re Harlan Fuel Company, 149 union employees were transferred to working rooms of "insufficient size," or else were not supplied with "sufficient equipment," and thus prevented from earning as much as they would have under normal working conditions. A thoughtful employer in another case assigned union men to stations where they would have to move so much rock and dirt that they would be working from weeks to months with no compensation for coal produced.'" By the same token, any transfer to set the stage for a future discharge or lay-off of a particularly active union member on purported grounds of inefficiency or low seniority in the new department, or to force him to N. L. R. B., 97 F. (2d) 331 (C. C. A. 6th, 1938) .
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1183 quit, will be considered discrimination."' But, to be discriminatory, a transfer need not involve decreased wages or more difficult work. The skilled mechanic is a proud man and does not take kindly to being removed from responsibility. The Board's decisions recognize this. 15 -Nevertheless, placing union men in less desirable jobs does not of itself establish discrimination. Following a strike two union men were reinstated to "less desirable" jobs, and the union complained of discrimination against its members "in the time and manner of reinstating them." The Board dismissed the complaint, declaring that its analysis of jobs held before and after the strike showed that "within a reasonable time after the strike two men had been given better jobs, five men were doing work comparable to their pre-strike occupations, while only two men had less desirable jobs.""' 3 Withholding a wage increase or other benefits from employees who have not joined a favored union or signed individual contracts purportedly negotiated by an employer-dominated labor organization is an obvious but surprisingly common type of discrimination. 1 a PERSONS PROTECTED 3Y SECTION 8 (3). The Section does not expressly state who is within its protection. From use of the words "hire or tenure of employment," however, the implication is clear that two great classes of persons are protected: (1) applicants for employment, and (2) employees.
(1) The Board has explained that it is not essential to a finding of an unfair practice under the Section that the status of employee be held by the person against whom the discrimination has been directed, "for the provision thereof has express application to a discrimination as to hire. And where the charge of discrimination does relate to hire, the fact that an employee status has not existed is wholly without probative bearing on the issue whether an unlawful discrimination has occurred."25' 152. In it re Douglas Aircraft Co., 10 NLRB, No. 18 (1938), an employee vs found to have been the victim of discrimination by virtue of a transfer which made no difference in his pay, but deprived him of responsibilities; in a case involving skilled employees of an electric utility company, the Board declared that "topmen" were humiliated by being put to work in the "poleyard", and being seen there by their fellow employees. C. A. 4th, 1938) . The decision was also grounded on a finding that the respondent has "assumed" the relationship of employer to the persons concerned.
In re
In In re Montgomery Ward and Company," 0 the Board squarely held that refusing employment, because of his union membership, to a person who had never been employed by the company, constituted an unfair practice within the Section. The rationale, according to the Board, is that protection of prospective employees is necessary for the protection of present employees, because anti-union discrimination against an applicant is as effective a means for communicating to employees the employer's campaign against the union as discrimination against a present employee." 7 As early as June, 1936, the Board was using the Section as a basis for back pay orders in favor of one-time employees who had been "discriminatorily" discharged (no labor dispute resulting)'" six months prior to the effective date of the Act and who were found to have been discriminatorily refused employment shortly after the Act took effect.' The back pay was, of course, computed from the refusal to employ. The "imaginary horrible" of sweeping back pay orders in favor of applicants for employment who might be believed by the Board to have been discriminatorily refused employment has never materialized, however. In no case has the Board ordered back pay for an applicant who had never been employed by the respondent employer or the predecessor in interest thereof. The remedy for such persons is placement on a preferential employment list. 60 (2) Typically, the Board explains, discrimination is against an employee. Thus used, however, "employee" is a term of art, with potentialities of inclusiveness far outrunning those of that much litigated word in its general legal usage. In the first place, the Statute itself has injected new content by declaring the inclusion of "any individual whose work has ceased as a consequence of, or in connection with, any current labor dispute or because of any unfair labor practice. ' " Secondly, the Board seems likely to override the most pervasive limitation of the term. Say "employee" to any lawyer and one of his first thoughts is "someone not an independent contractor or employed by an independent contractor." Not so the Board. Taking a well-founded functional approach, the Board has defined the term to include "all employees in the conventional as well as legal sense," declaring that "the primary consideration is whether effectuation of the declared policy and purposes of the Act comprehends securing to the individual the rights guaranteed and the protection afforded by the Act"' 1 2 The significance of the definition lies in the fact that from it the Board reasons that contracts, although carefully framed to create the status of independent contractor, are not conclusive, since "public interest in the administration of the Act permits an inquiry into the material facts and substance of the relationslip."'I a Thus the Board has laid the basis for bringing within the protection of Section 8(3) many classes of persons ordinarily considered as independent contractors but who, for practical purposes, are economic dependents of the respondent employer.
All classes of employees are within the protection of the Section regardless of their managerial or supervisory statusc a or high wages or salaries. 65 Employees erroneously supposed by the employer to be union members or active in a union have been protected by the Board in many cases. An opinion explains: "that the respondent was mistaken and selected the wrong man makes the discharge no less a discrimination."' 66 Unaffiliated employees who are relatives of active union members are entitled to relief under the Section if their discharges were even . 9th, 1938) , the company contested the Board's power to order reinstatement of non-union workers who had gone on the strike, particularly two foremen, and the court specifically held that § § 10(c) and 2(3) conferred such power on the Board.
165.
In In re Metro-Goldwyn-Mayer Studios, et al., 7 NLRB 662 (1938), a representation case, the Board rejected the argument that the Act was intended to protect only wage earners in the lower income brackets and hence does not apply to creative and professional workers paid as much as IZ9,000 a week. 
In re
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THE YALE LAW JOURNAL "indirectly" caused by discrimination against union members. 0 7 Former members of defunct unions are held to be protected by the Section. 10 8 And prospective members of potential unions are accorded the same protection." 0 9 The nearest the Board has ever come to recognizing that the Section protects purely non-union employees who have never struck or even been suspected of membership or collective activities is the statement in the Third Annual Report that "the employer's anti-union discrimination has on occasions been directed even to those not suspected of union activity."' 70 The only case cited, however, is In re National Motor Bearing Company,' 7 ' and although that is cautiously preceded by a cf.
signal, the Report does not add that the non-union employees affected by the discrimination were accorded no remedy by the Board's Decision and Order.
Strikers (whether union members or not) are broadly protected by Section 8(3) in accordance with the Board's unequivocal rationale that the Act "imposes on employers the same duty not to discriminate in regard to strikers as exists with respect to employees still working and not participating in the strike."' 7 2 Potential strikers also are protected 7 and strikers who refuse an offer to return to work during a strike. 1 ' 4 Sit-down strikers and those who aid them are, of course, no longer within the protection of the Act since the Fansteel decision. Probably excluded also by that decision are participants in any "unlawful" strike. 3 And the Sands caie strips the protection from any employee who "re- 171. Discussed supra p. 1170. 172. In re Shellabarger Grain Products Corp., 8 NLRB 336 (1938) . In the case of a non-violent strike, this view is strongly supported by the Supreme Court's opinion in the Mackay case. Removal of watchmen from their duties during a strike because they were too sympathetic with the strikers' cause was held by the Board not to constitute an unfair practice within § 8(3). In re United States Stamping Co., 5 NLRB 172 (1938) .
173. In re Louisville Refining Co., 4 NLRB 844 (1938).
174. "To permit the employer to discriminate against strikers when they apply for reinstatement merely because they bad previously refused an offer to work, is, of course, PERSONS VICARIOUSLY LIABLE FOR DISCRIMINATION. Familiar problems of application of the doctrine of respondeat superior and "disregard" of corporate entities take on no special color under the Act. They constantly arise, however, particularly in connection with allegedly unauthorized action by foremen and other supervisory employees.'"" One of the Board's most continuously repeated principles is that action by supervisors, with whom the employees are in closest contact and to whom they look for indication of the employer's attitude, is of far greater significance in determining unfair labor practices than the words of high officials?" 
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employer that differentiation in treatment was because of union membership or activities. Ordinarily this is done by alleging that sufficient cause motivated the action complained of. This sometimes raises one question of law (the legal sufficiency of the alleged cause), but it always raises (unless they are admitted) two questions of fact: the existence of the alleged cause; and the efficiency of the motivation, granted the sufficiency and existence of the alleged cause. Naturally most cases turn upon the factual determinations-that is, the weighing of the evidence' 2 -since in most cases the employer is able to allege causes the legal sufficiency of which is beyond cavil. However, it would nevertheless be highly unrealistic to dismiss the question of sufficiency with the mere statement, even though it be made by the Supreme Court, that "the Act permits a discharge for any reason other than union activity or agitation for collective bargaining."' ' 8 Enough has been said herein in connection with the question of whether and what union "activities" are directly protected by Section 8(3) and the discussion of employers' problems of discipline1 8 4 to show that there are many things which theoretically might constitute sufficient cause for discharge or refusal to reinstate but which the Board as a practical matter does not recognize as such. Thus the ruling of law-sufficiency of an alleged cause -often masquerades as a determination of fact. Furthermore, although proving the existence of proper cause, or even partial motivation thereby, does not, as has been shown herein,' establish the defense of absence of anti-union motive required by the Board, the allegation of proper cause is, for all practical purposes, the sine qua non of an effective defense. For no employer has yet appeared hardy enough -or foolhardy enough -to rest on the "sheer caprice" defense so often talked of by the Board. 6 A summary is justified, therefore, first, of those defences which most often find favor with the Board, and, secondly, of those which do not. Defenses to reinstatement of strikers who have engaged in violence have been separately considered. 18 7 Causes which may constitute justification. "Perhaps the most common explanations offered in defense," the Board declares, "are that the em- Court is referring, however, to the purpose of the definition of "employee" in §2(3), and no reference is made to § 8(3 Another sure-fire defense, although a comparatively new one, is failure of an employee to earn, at piece rates, the minimum wage paid at the plant. 10 Causes usually held no justification. No doctrine of private necessity creating even an incomplete conditional privilege is recognized by the Board in discrimination cases. 21 ' Nor does "freedom of the press" confer privilege on press associations or newspapers to discriminate among editorial employees because of union membership. The Board and the Supreme Court both rejected an employer's contention that freedom to discriminate was a necessity of the business of news gathering. 212 Another alleged business justification uniformly rejected by the Board is the contention that the other employees refuse to work with the discharged employee ;213 and the same attitude is maintained even though the reason given for the refusal is allegedly unconnected with the union membership or activities of the employee.2 a4
Business reasons of one sort or another are generally the justification alleged for shutting down the plant where a "mass discharge" is alleged by the Board's complaint. The employer's claimed fear that a "sitdown" strike may occur has never been accepted by the Board as an excuse. 2 15 Similar treatment has been accorded the employer's contention that the plant was closed because labor trouble had influenced the mental attitude of the employees and caused them to produce inferior goods, resulting in many returns and complaints. 10 Calling a strike, or a partial strike, or managing a non-violent sit-down strike, 2 17 has not heretofore been considered by the Board as a justifiable basis for differentiation in treatment of the employees who did so. The employee's conduct as an individual, as well as his conduct as a union member, frequently is the basis for justification. But his insubordination is never regarded as an excuse if it were provoked by the employer. 1 8 And the use of profane or indecent language, even by a woman employee, will not constitute justification where such language is not uncommon, 2 1 although the Board hastened to declare that such holdings are not intended to impinge on the employer's right to make rules against use of such language.2 Refusal to work on an extra shift out of regular turn will not be recognized as a basis for discharge where no written rules governed the subject and the employees believed that they had a right to refuse; -' nor will a refusal to work on Saturday in violation of a union rule be 214 . In re Nekoosa-Edw\ards Paper Co., 11 NLRB, No. 42 (1939). The Board flatly refused to believe the stipulated testimony of 50 employees that they would refuse to work with the discharged employee because he had complained to the company, in their opinion unfairly, against the plant superintendent.
215. E.g., it re National Motor Bearing Co. 218. Employer refused grievance committeeman use of phone to inform union official of result of conference, and thus "provoked" employee into leaving building to telephone. Employee "properly took a few minutes off from work to confer with" the union official. In re Art Crayon Co., Inc., 7 NLRB 102 (1938).
219. "A factory iwash room is not a place where decorum in the use of language is commonly observed, and from the obscenities used by other witnesses testifying at the 220. In re Titmus Optical Co., 9 NLRB, No. 94 (1938): "An employer has a right to discharge an employee for using obscene language in his plant if he sees fit to do so," but such alleged reason is found to have been a pretest under the circumstances.
221. In re Dunbar Glass Corp., 6 NLRB 789 (193S).
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regarded as justification where the employer did not usually operate its plant on Saturdays, or a refusal to work on Labor Day, in order to attend a union rally, although local custom was to work on that day and employer gave warning in advance of discharge of all who failed to report. 222 The employer's fear that an employee "might commit sabotage" because his brother had been discharged was denied sufficiency as a defense. 2 3 THE CLOSED SHOP PROVISO: A SPECIAL DEFENSE UNDER SECTION 8(3).
The proviso clause to Section 8(3)224 establishes a special defense to complaints of discriminatory discharge by creating a privilege in the employer to act pursuant to a contract which comes within the protection of that clause. This special defense, therefore, is always dependent upon whether the contract relied upon meets the strict requirements of the proviso. Two clauses of the proviso narrowly restrict (1) the type of contracts protected and (2) the type of labor organization which may be a party thereto.
(1) Strictly construed -and provisos should be strictly construedthe closed shop clause protects from the several proscriptions of Section 8 (subsections (1), (2), and (3)) only the closed shop or all-union shop provisions of contracts made with a proper labor organization party. Nothing more than that, and nothing less225 than that, is protected by the words of the proviso: "an agreement with a labor organization . . . to require as a condition of employment membership therein." Thus, a check-off agreement is not within the language of the proviso whether or not contained in the same contract with a valid closed shop agreement. The Board has not yet decided the question of whether a check-off agreement is protected by implication of the proviso. 226 It generally proceeds, however, by assuming that the proviso would protect a check-off agreement if made with a proper labor organization party. 227 But the Board has emphatically held that a check-off agreement not protected by the proviso is a violation of Section 8(1), (2), and (3).228 As to Section 8(3), the performance by the employer of the agreement imposes a "condition" of employment "obviously discriminatory in favor of" the contractee union. 2 20
The problem of whether the proviso would protect a preferential shop contract is also a delicate one. Strictly construed, the proviso would afford no protection for this type of agreement, since a preferential shop provision does not require membership in the contractee union as a condition of employment, but merely gives members of the contractee union preference in hiring when vacancies exist and members are available to fill them. The circuit court of appeals held a preferential contract to be within the protection of the proviso and valid and binding on the employer in Peninsula & Occidental Steamship Company v. National Labor Relations Board."° There was no discussion therein of the instant problem, however. The implication of protection seems less strained in the case of preferential agreements than in relation to the check-off, but the argument that the greater includes the lesser lost much of its force by reason of the Board's explanation in the Clinton Cotton Mills case23 of the function of the proviso. In any event, the Board has held, a preferential shop contract is no defense to discharges because such contracts do not require the discharge of employees, but only the granting of preference in filling vacancies. 3 -Thus the problem under discussion can arise only in connection with alleged discrimination in regard to hire, and has no bearing on tenure or discharges.
(2) The first requirement of a proper labor organization party to a closed shop contract is contained in the "parenthetical clause," which requires that the labor organization be "(not established, maintained, or assisted by any action defined in this act as an unfair labor practice)" (italics supplied). The emphasized language is the condition which prevents the doctrine of the Supreme Court in the Consolidated Edison case' 3 from applying to closed shop contracts. Under the rule of that case it appears that the Board must make a finding of violation of Section 8(2) before it can set aside as violative of the Act a "beneficial" contract not containing a closed shop clause. Apparently for reasons of policy, the Board has never yet found a violation of Section 8(2) in connection with a nationally-affiliated union, although the same type of employer-conduct has many times existed with respect to which the Board would have made such a finding in connection with an unaffiliated union." 4 But no such finding of company domination need be made in THE YALE LAW JOURNAL the case of a closed shop contract, if the contractee union has been assisted by employer conduct in violation of Section 8(1) or (3). Thus several months after the Consolidated Edison decision, the Board with justifiable confidence proceeded to declare void a closed shop contract between a large employer and an A. F. of L. union. 23 ' 5 Obviously a closed shop contract is void if there is a proper finding of violation of Section 8(2) .23' The proviso does not apply although the acts of assistance by the employer occurred before the effective date of the Act. 31 Such acts could not, of course, be regarded retroactively as constituting unfair labor practices, but the conduct is nevertheless "defined as" an unfair practice by the Act.
The second requirement of a proper labor organization party is contained in the conditional clause, "if such labor organization is the representative of the employees as provided in Section 9(a), in the appropriate bargaining unit covered by such agreement when made." Section 9(a) is the famous majority rule provision, so all of the familiar problems of majority representation are thus introduced into the closed shop proviso. These include definition of the appropriate bargaining unit, including the constituency thereof, and proof of majority, including a particular time element. The first problem, then, is whether the agreement covers an appropriate unit, which must be determined by the Board under the principles laid down in Section 9(b) -a special subject having its own extensive body of case law. The constituency of the unit, however, has a special relation to the subject of the closed shop contract as a defense to an alleged violation of Section 8(3). In the case of a strike, the Board holds, the unit includes employees on strike as well as those who have returned to work, and the contractee union must represent an uncoerced majority of both counted together. 38 This is fair enough; the difficult problem will arise where substantially all of the original employees are on a strike not caused by any unfair labor practice, and the employer has hired a full crew of replacements. This presents three possibilities for the unit: the replacement employees; replacement em-ployees plus the strikers; and the strikers alone. For purposes of representation, the Board has adopted the third possibility, holding that the replacement employees are not entitled to vote in an election conducted under Section 9(c)." Consistency would require the same holding in connection with a closed shop contract, since the problem is identicalare the replacement employees entitled to representation, or can they be held to have no rights under the Act merely because they are replacements, and even though the strike was not caused by any unfair labor practice. The Board's answer seems harsh; furthermore, the Supreme Court has declared that the employer has an unqualified right to hire replacement employees in the case of a strike not caused by unfair labor practices, and that they need not be displaced to reinstate the strikers. -4 0
The requirement of proof of a majority is not to be met by merely showing majority membership in the contractee union, or a majority designation thereof. 24 ' The majority must be an "uncoerced majority," and is "vitiated" if there has been interference by the employer in assisting the contractee union.-2 A truly subtle employer who wished to forestall a closed shop demand by a strong union might naively render the union some rather obvious but not particularly efficacious assistance, and then regretfully proclaim that he had been advised by counsel that he was precluded from entering such a contract, as his enforcement of it would constitute discrimination under the Act, since it would not be protected by the proviso.
The time when the majority must exist is rather clearly stated in the words of the proviso -"when (the agreement was) made." This question arises frequently, and the Board's answer is taken directly from the statutory words. 43 Great difficulty is inherent in the question presented to the Board by a change in affiliation of a majority of the members of a union having an existing closed shop contract. 2 " In the cases so far decided, the courts have been willing to apply the proviso in a number of cases wherein the 1196 THE YALE LAW JOURNAL [Vol, 48. 1152 Board had found it to be no defense. 24 1 In at least one case, however, the Board was willing to hold that the proviso applied, although the circumstances concerning the ready concession of a closed shop were "somewhat suspicious," where the contract was signed by the employer after check of the majority status of the union, and upon the union's insistence. The Board has set up one rather mysterious and extrastatutory but not unfair condition to reliance upon the proviso: employees must have notice and full information concerning the closed shop agreement, so that they may distinguish between unlawful acts of the employer and action taken pursuant to a legal labor organization contract. MISCELLANEOUS AND TECHNICAL DEFENSES. A showing by "reliable evidence" of compliance with the trial examiner's recommendations as to employees found by him to have been discriminatorily discharged has been held sufficient basis for dismissal of the complaint as to those persons.
2 1 ' Dissolution of a corporate employer prior to enforcement of the Board's order is not regarded as a defense if there is a successor corporation.
2 49 A much more difficult problem is presented where the employer goes out of business entirely, and has no successor, or goes into a different line of business. The Board declared itself "unable" to order an employer whose unfair labor practices had caused a strike to reinstate the striking employees, where during pendency of the strike he had gone into a different line of business requiring a different type of labor.-" The familiar doctrine of res adjudicata undoubtedly will apply in a proper case under the Act, but it has no application, the Board has held, where the former case was dismissed before hearing on the merits, although the charges were withdrawn with the consent of the Board's regional director.
25
It is no defense that employees discriminatorily discharged have failed to act in mitigation of damages,' 2 5 nor that they refused an No. 60 (1938) , the Board held that reinstatement of employees found to have been discriminatorily discharged would not be necessary, in view of a fire which had destroyed the plant at which they were employed, if the employment of persons hired to replace the discharged employees ceased permanently as a result of such fire. The Board provided, however, that if the replacement employees were retained after the fire or after an interval were reinstated elsewhere by the employer, the reinstatement of the discharged employees should not be denied.
251 interim offer of reemployment by the respondent employer in different positions." 3 The status of the Board's doctrine, which had some support in the courts, that "unclean hands" on the part of a union or employees will not avail the employer as a defense, 2 has been thrown in doubt by the Fansteel decision. The Board approves another angle of the clean hands doctrine, however, and holds that an employee who offered to assist an employer to violate the Act is entitled to no relief under the Act.Y3
The equitable principle of laches is not applicable to proceedings on a complaint of unfair labor practices under the Act, the Board has held. The lapse of two years and seven months between the unfair practice and the complaint based thereon, does not bar or estop maintenance of the proceeding, but where it is the complainant union instead of the Board which has caused a long delay, however, a modified form of the doctrine of laches is applied by deducting from back pay the period prior to the filing of the charges. -" 0 The Fifth Circuit Court of Appeals rather naively placed itself in an ambiguous position by declining to punish an employer -for contempt for failure to comply with the order of that court enforcing a Board order requiring reinstatement of an employee "without discrimination against" two other union employees already employed, on the ground that the employer was "placed in a dilemma by an order which was self-contradictory" in that it entitled all three employees to jobs whereas only two are needed at the plant"' 7 The court might well have subjected the Board's order to such scrutiny before issuing its own decree of enforcement. It is no defense for failure to comply with a back pay order that the" Board did not determine the amount of back wages. Amounts "can best be determined by the parties involved, who can calculate the same by applying the standard set out in the Board's order. Only if they are unable to do so will it be necessary for the Board to fix the amounts." 2 8
A vital distinction is made by the Board in connection with the defense of settlement between settlement agreements between the parties alone and agreements to which an agent of the Board is a party. Consistently the Board has held that a settlement or strike settlement agreement be-problems of distribution of wealth, and of mass markets. The demand must be met. The problem must be solved. It is the policy of the United States to rely upon the collective bargaining process to make the advances to meet this demand. 0 0
To shape the collective bargaining process as an effective tool, Congress found it necessary to lift it entirely out of the field of the common law. That field had become too confused for proper development of labor law. Confusion is commonplace enough in our jurisprudence. Little wonder: it is split by evanescent boundaries of state and national jurisdiction; it teems with opposing state rules varying through 48 shades of inconsistency; it stirs with embryo uniform laws well enough conceived but foredoomed to interminable gestation. But the common law of labor towered monstrously above this confusion.
Thus it was that the great Supreme Court decisions of April, 1937, held infinite promise. They made possible under the Act a single consistent body of law applicable to almost all important industries insofar as the entire collective bargaining process was concerned. Then the Board began administering the Act through a process of reading things into it which just were not there -such as direct protection by Section 8(3) of all types of "union activities." To halt this tendency the Supreme Court evoked tests of vague, indefinable and elastic meaning: "unlawful strike;" "tort;" "breach of contract;" "right of selection." These tests may end the unifying influence of the jurisdictional decisions of April, 1937. Certainly they will not promote "respect and confidence" between management and labor. In the long run employers would profit more through a consistent and predictable body of law governing the collective bargaining process than they will in standing on supposed rights under the enigmatic decisions of February 27, 1939. And if labor is patient enough to bargain collectively under protection of the Act, it will need no protection for acts of violence.
The Board has gone too far in one direction; the Court too far in another. Happily the solution is simple: if each gives ground they will meet at the Act as it is written; let each use the criteria of the Act; let the Board not create extra-statutory unfair labor practices; let the Court not revive those tests of "legality" and "right" whiich long ago emasculated the common law of labor and left it an impotent thing-worse than futile for the task of providing "ring, rules, and referee" for the battle of this century.
266. Declaration of Policy in § 1 of NLRA; cases cited supra note 45.
